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TOPIC 
▪ Update on Class Action Lawsuits 

▪ Residential Listing Agreement & Compensation 

▪ Overview on how to use the BRBC, ABCD & SPBB 
 

Featuring Special Guest Speaker: C.A.R. Assistant General Counsel, Neil Kalin  
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● C.A.R Assistant General Counsel  

● Started at C.A.R. in 1987  

● Senior legal advisor to Standard Forms Committee  

● Author of amicus briefs for Legal Action Fund program 

● Instructor for Certified Forms Trainer program  

● Public speaker on R.E. law for REALTORS® and attorneys  

● Editor of legal section of car.org 

● Instructor C.A.R. Real Estate Mediation Center for Consumers 

●Teaches DRE-approved RPA class 

 

Other Achievements and Accomplishments 

● Graduate (1982) of University of Illinois (BS, Advertising)  

● Recipient (1982) of Certificate of Public Accountancy   

● Graduate (1985) of UCLA School of Law (J.D.) 

● Recipient (NAR, 2001) Certified International Property designation  

● Arbitrator, American Arbitration Association (commercial panel) 

● Executive Committee Advisor, Real Property Law Section, California Lawyers 

Assoc. 

●Co-Author, Real Property Law Journal  

- A Historical Overview, Seller and Broker Disclosures, (2019) 

- Behind the Words of the C.A.R. RPA (2022) 

 



Windermere Real Estate 
LITIGATION UPDATE: 

CLASS ACTION COMMISSION CASES

USING STANDARD FORMS TO MINIMIZE LEGAL RISKS

November 16, 2023

PRESENTED BY C.A.R.  ASSISTANT GENERAL COUNSEL AND 

SENIOR LEGAL ADVISOR TO STANDARD FORMS ADVISORY COMMITTEE
NEIL KALIN

neilk@car.org



TODAY’S AGENDA
Recent Commission Lawsuit 

REALTOR MLS mandatory offer of compensation 
Sellers claim they overpaid because of rule
Halloween jury verdict for plaintiffs
NAR intends to appeal. 
New class actions filed
In the meantime, …

Residential Listing Agreement
Commissions are negotiable
Listing broker compensation language
Cooperating (buyer-side) broker compensation language
MLS advantage language
Seller “net sheet” discussion

Buyer Representation Forms
Reasons to Use a buyer representation agreement
BRBC - Buyer Representation and Broker Compensation Agreement
SPBB - Seller Payment to Buyer’s Broker
ABCD – Anticipated Brokers Compensation Disclosure

Resources
https://www.smartzonecar.org/buyers-agent-resources
https://www.smartzonecar.org/what-realtors-do (184 Things REALTORS® Do) 

Future of Standard Forms
Advisory Committee to consider suggestions
carforms@car.org

https://www.smartzonecar.org/buyers-agent-resources
https://www.smartzonecar.org/what-realtors-do


Sitzer/Burnett Class Action (Missouri Federal District Court)

• Lawsuit alleges REALTOR MLS mandatory offer of compensation is price fixing 

(antitrust violation)

• Sellers claim they overpaid because of rule  
• Buyers claim same thing in different suit.

• Halloween jury verdict for plaintiffs of $1.8 billion.  Tripled to $5.4 billion

• That’s right, with a B 

• NAR intends to appeal.  

• Per se (automatic violation) v. rule of reason (weigh benefits vs. detriment)

• New nationwide class actions filed in several states

• In the meantime, contract with principal, full transparency, articulate your value



USING STANDARD FORMS TO MINIMIZE LEGAL RISKS

Residential Listing Agreement



Commissions are negotiable

Listing broker compensation language

Cooperating (buyer-side) broker 
compensation language

Out of listing broker compensation

MLS advantage language

Seller “net sheet” discussion



MLS language



Seller “net sheet” 

discussion

Seller side compensation

Buyer side compensation



USING STANDARD FORMS TO MINIMIZE LEGAL RISKS

Buyer Representation and 

Broker Compensation Agreement



WHY USE A BUYER REPRESENTATION AGREEMENT
• You have been taken advantage of by a buyer who then wrote an offer through another agent

• Having a buyer representation agreement is a weighted factor in a procuring cause dispute 
• See, https://www.car.org/riskmanagement/miscellaneous-contacts/realegal-chart/Recent-Changes-to-the-

CAR-Procuring-Cause-Guidelines
• See, https://www.car.org/riskmanagement/qa/commissions-folder/procuring-cause (factors 19-22)

• You want buyers to feel you are committed to them and them to you

• Listing brokers offers of compensation may not value your services the same way you do

• Professional relationships in other fields are documented

• You want to avoid being named in a claim regarding non-disclosure of compensation

• You want to be prepared in the event there is a legal change regarding the MLS mandatory 
offer of compensation

• You believe buyers should be aware of everything you do for them

• Engage buyer in a discussion

https://www.car.org/riskmanagement/miscellaneous-contacts/realegal-chart/Recent-Changes-to-the-CAR-Procuring-Cause-Guidelines
https://www.car.org/riskmanagement/miscellaneous-contacts/realegal-chart/Recent-Changes-to-the-CAR-Procuring-Cause-Guidelines
https://www.car.org/riskmanagement/qa/commissions-folder/procuring-cause


• Blank forms unenforceable

• Length is number of days, NOT an 
ending date

• Property description just like Goldilocks 
– not too broad and not too narrow

• If you want to have the right to be paid 
MUST complete 4A!

• Non-exclusive default.  Broker only gets 

paid if Broker involved.



• Cancellation defaults 

• Buyer gets credit for 3rd party payments 
D(1)

• Use D(2) as part of sales pitch if you 

credit back to buyer
• D(3) Buyer can ask seller to pay (SPBB)

• No protection period if 4E field is left 
blank



• Company terms? 

• Don’t forget to have everyone 

sign!



• Option to add to RPA if 3G(3) checked, 

• SPBB:
• Tells seller how much buyer owes

• Reminds seller how much seller’s agent pays
• Asks seller to pay all or part of difference

• Do NOT use if no buyer representation 
agreement!

• Do NOT use if seller’s agent already paying 
amount buyer owes

• Do NOT use if buyer agent willing to waive the 
difference (buyer will love that)

• Must be signed to be binding on seller



• Section 1.  Broker expects to be paid (full 

disclosure)

• Section 2.  Amount broker anticipates being 

paid.  Can use MLS print out instead.  Full 
transparency per property. 

• How much broker actual did get paid.  Might 
be in escrow closing document



RESOURCES AND STANDARD FORMS RESPONSE



C.A.R. RESOURCES
• https://www.smartzonecar.org/buyers-agent-resources  

 (Legal  Q&A and Quick Guide, Webinars, Education, You Tube video)

• https://www.smartzonecar.org/what-realtors-do (184 Things REALTORS® Do) 

• https://www.car.org/riskmanagement/miscellaneous-contacts/realegal-chart/Recent-Changes-to-the-

CAR-Procuring-Cause-Guidelines

• https://www.car.org/riskmanagement/qa/commissions-folder/procuring-cause (factors 19-22)

• carforms@car.org

• Standard Forms Advisory Committee evaluating language

• Suggestions can be made to carforms@car.org

https://www.smartzonecar.org/buyers-agent-resources
https://www.smartzonecar.org/what-realtors-do
https://www.car.org/riskmanagement/miscellaneous-contacts/realegal-chart/Recent-Changes-to-the-CAR-Procuring-Cause-Guidelines
https://www.car.org/riskmanagement/miscellaneous-contacts/realegal-chart/Recent-Changes-to-the-CAR-Procuring-Cause-Guidelines
https://www.car.org/riskmanagement/qa/commissions-folder/procuring-cause
mailto:carforms@car.org
mailto:carforms@car.org
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